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My phone, my photos!
By Samantha Coetzer & Fiona Leppan, 

Cliffe Dekker Hofmeyr

Although an employee has a right to 

privacy, it is not absolute. The employee’s 

case, in NUMSA and Another v Rafee N.O. 

and Others (JR1022/12) [2016] ZALCJHB 

512, was that the employer’s instruction 

that he hand over his mobile phone for 

inspection violated his right to privacy.

The employer’s instruction emanated 

from a report that the employee had 

taken photographs using his mobile phone 

of the company’s production line, shift 

machines and letter trays. The employee 

was instructed to delete the photographs 

relating to the company’s confidential 

business operations and to confirm that 

he had done so. When the employer asked 

for confirmation that the photographs 

had been deleted from his mobile phone, 

the employee replied “no comment”. 

Thereafter, the employer instructed the 

employee to make his phone available to 

confirm that the disputed photographs  had 

been removed.

The employee refused on the basis that 

it was his private phone that contained his 

personal information. The employee also 

argued that the employer had no right to 

look at his phone.

The Company asserted that its business 

operations needed to be kept confidential 

and that it operated in a competitive 

environment. The employee was charged 

and dismissed for failing to delete the 

photographs or confirm that he had done 

so and for refusing to make available 

his mobile phone to confirm that the 

photographs had been deleted. The 

employee challenged the fairness of his 

dismissal at the CCMA, where he denied 

that he took the photographs.

The CCMA arbitrating commissioner 

found that, in the circumstances, the 

employer’s instruction to hand over 

the phone was reasonable and that the 

employee’s failure to obey the instruction 

warranted dismissal.

Dissatisfied with the arbitrator’s out come,  

the employee applied to the Labour Court  

to review the award. The Labour Court 

referred to the employee’s right to main tain  

the confidential nature of informa  tion on 

his mobile phone as well as the employer’s 

right to maintain the confidential

information about its business. It held that 

although the employee is entitled to the 

privacy of the information on his mobile 

phone, “that does not entitle him to use 

his personal phone as a camera to capture 

confidential information belonging to his 

employer in which it has a proprietary 

interest. When he did that, he could hardly 

maintain that his right to preserve the 

confidentiality of his personal data entitled 

him to retain data about the company he

Deputy President Cyril Ramaphosa 

recently announced that representatives 

of government, business, the community 

sector and two of the three labour 

federations represented at The National 

Economic Develop ment and Labour Council 

have con cluded an agreement on the 

intro duction of a National Minimum Wage 

(NMW).

The emphasis of the agreement was that 

the NMW will be R20 per hour. 

However, a number of other important 

factors have also been dealt with in the 

agreement.

Firstly, the NMW is subject to annual 

adjustment. The following factors will be 

taken into account when determining 

the amount by which the NMW must 

be increased – the cost of living and 

minimum living levels, the alleviation of 

poverty, wage differentials and inequality, 

conditions of employment, the health, 

safety and welfare of workers, employment 

levels, inflation, GDP growth, productivity, 

collective bargaining, the aspirational target 

and the impact of a NMW adjustment on 

employment. It is, therefore, important that

had obtained without permission, which 

was stored on the same device.” It also held 

that “the action of taking such 

photographs is indistinguishable 

in principle 

from copying 

plans of the 

company’s 

production layout 

and putting those 

copies in a personal brief case.”

The Labour Court 

dismissed the employee’s 

review application and held 

that it was not unreasonable 

to infer that it was likely  

that the employee took the 

photographs, failed to delete them, and 

retained them on his mobile phone. It 

also held that this conduct seriously 

undermined the trust relationship between 

the employer and employee. 

This case is important as it captures 

the fact that the right to privacy has its 

limitations and cannot be relied on by an 

employee acting with ulterior motives 

to retain an employer’s confidential 

information.

employers consider making the requisite 

representations to the NMW Commission 

on an annual basis regarding any proposed 

adjustments to the NMW.

Secondly, small, medium and micro 

enterprises (SMMEs) and start-up business 

are not exempt from the implementation 

of the NMW. However, they will be able 

to apply for an exemption under certain 

circumstances.

Thirdly, when the NMW is introduced, 

domestic workers will be paid 75% of 

the NMW and agricultural workers will 

be paid 90% of the NMW. It is envisaged 

that these sectors will be brought up to 

100% of The NMW level within two years, 

pending research by the NMW Committee 

on this timeframe.

Finally, sectoral determinations, collective 

agreements, bargaining council agreements 

and individual contracts of employment 

must comply with the NMW Act, still to be 

promulgated.

Having regard to the above, it is 

imperative that the cost of the NMW is 

taken into account when employers are 

planning their staffing requirements.
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The devil is in the detail
By Aadil Patel and Kirsten Caddy, Cliffe Dekker Hofmeyr


